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IncumbeG local exchange carrier (LEO 
eought review of order6 of the Missouri Public 
service co- o wncerning 
intmmnuection agreement between itself and 
a competitor. The United States District Court 
for the Western District of Missouri &lrmed 
hlpsrtandreverwdandremendedinplut. 
LEC appealed The Court of Appeals, 
Bowman, Circuit Judge, hold that holding in 
prior case invalidating the Federal 
CQlllUUUdCStiOIlS c-n’s ‘fFCC’S) 
pricing. methodology for interwnnection 
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fgreements between sn imxmbsnt IEC snd a 
competitor, utilimd by the Psc in this case, 
requimd that the entire erbitrated egreement 
approved by the PSC he vscated for further 
proceedings. 

Reversed and remanded with iJlstmdon6. 

111 Telecommuuications w 263 

372k263 

Holding in prior case invalidating the Federal 
communications commission’s cFcc’sf 
pricing methodology for interconuection 
agreements between an incumbent local 
exchange terrier &EC) and * competitor, 
utilized by state public service mmmission 
cPs0inthiscaEc,repuiredthattlleentire 
arbitrated sgreement approved by the PSC he 
vacated for further pmwxkgs 
the overarching focu6 of t&as&Z 
between the parties. 47 U.S.C.A. 8 252; 47 
C.F.R. 0 51.505&X1) 

l21 Telecommunlcatlons w 267 
372k26’7 

In srbitrations conowning interconnection 
agreement beheen incumbent locsl exchange 
carrier (LEC) end competitor, state public 
Bervicc wmmimion CPSC) should avoid 
excessive reliance on stat7 rep&s, especially 
~pcrte compiled siler tmne-caasery ex parte 
dmcwsions with parties. 47 U.S.C.A. P 252. 

I31 Telecommunications -267 
372k267 

If incumbent local exchange carrier (LEO 
voluutsrRy, with lmowledge ofthe law, egreed 
to teke an action in connection with an 
interwllneetion egreement with a competitor 
that wa6 not an obligation under the 
Teloconmumications Act of 1996, but not 
forbidden by law, them would be no grounds 
for vacating the agreenwnt as a violation of 
the Act. 47 U.S.C.A. 0 252kX21. 
.Appedshmthe unitedstatesDi&rictcomt 
ibrthe WesternDistrictofMissomi. 

C!apr. o West 2001 No Claim to Or@ U.S. Govt. Works P 



2051 wL i3289 
Cite as: 2001 WL 13289 (6th Cir.Mo.))) 

Before RICEIARLi S. ARNOLD and 
BOWMAN, Circuit Judges, snd MAGNUSON, 
IFNll District Judge. 

BOWMAN, Circuit J. 

l l Southwestern Bell Telephone Co. (SWBT) 
appeals fium the order of the District court 
aSilmmginpsrtandremandingiupart 
orders of the Mimouri Public Service 
Commiwion @‘SC). In light of rewnt 
developments in the law, we remand to the 
Dishict court with inshuctions. 

L 

This under the 
Telecomm~tions??sof 1996 Pub.L. No. 
194- 104, 110 Stat. 56 6xdiSed’in mattered 
sections of 47 US .C.), fFN21 which was 
enactad to increase competition in the 
provision of t&communications scrviccs. 
UndertheAct,anincumbentlocalexchange 
cerriex &EC) [FN31 is obligated “to share its 
network with competitors.” AT & T Corp. v. 
Iowa Utils. Bd., 525 U.S. 366, 3’71, 119 S.Ct. 
721.142 L.Rd.2d 835 (1999) (citing 47 U.S.C. 5 
251(c) (Supp. II 1994)). The prospective 
mmpetitor and the incumbent LEC “may 
negotiate aud enter into a binding agreement 
. . . without regard to the” obligations imposed 
by osrtain eectiom of ths Act. 47 U.S.C. 5 
252(aXD. For example, the parties may agree 
taratesoriermsthatwouldnototherwim 
complywiththelaworhcxk?qeedmxlerthe 
AC.& as long as the state -on 
ultimately approves. “But if private 
negotiation fails, either party can petition the 
stat.cco mnlission that regulates local phone 
service to arbitrate open issues, which 
arbitration is subject to 5 251 and the FCC 
regulations promulgated thereunder.” AT & T 
Carp., 525 U.S. at 373. 

Bere,AT&Tmughtaccesstoincumbent 
LEC SWBT’s network for the purpose of 
providing local telephone service in Missouri, 
and the parties entered into negotiations. 
‘UnabIe to red agmementonallofthetauns 
and conditiom, AT & T sought PSC 
arbitration a6 provided for in 47 U.S.C. 5 
252(b). There were two arbitrations, the 
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ree~nd of which was pmceded by a mediation 
mnducted by the PSC’s general counsel acting 
asaspecialmsstcr.ThePSCapprovedaRnal 
-sk!ament on March 19,1998. 

SWBT sought review in the Dihict Cod. 
See 47 U.S.C. L3 252(e)(6) (confeming federal 
court jurisdiction for aggrieved party to 
challenge state commission detarnunation as 
violation of Act). Ths court atRrmed in part 
endreversedandremandedinpmt.AT&T 
cetions of tb? southwe& Inc. v. 
Southwestern Bell Tel. Co., 86 F.Supp.2d 932 
GV.D.Mo.1999) (consolidated cases). SWBT 
appeals to this Cant, challenging (1) the 
process employed by the PSI!, (2) two of the 
PSC’s pricing decisions, and (3) a PSC decision 
regarding combined network elements. We 
address the pricing decision8 first. 

IL 

After the passage of the Telecommunications 
Act of 1996, the Federal Comumnications 
Commission CFCO. as charged tq Congress in 
the Act, promulgated rules to implement the 
partoftheActatissueinthiscase.SeeInre 
Implementation of tire Local Competition 
Provisions in the Telecommunicetions Act of 
1996, 11 F.C.C.R. 15499 (1996) (First Report 
end Orders. The PSc’s pricing de&ion that is 
challengedherewfsmadebyrefemncct.othe 
FCC’s chosen method of cost-based p&zing. 
TheFCC’smsthcdisknownbyitsacnmym, 
TELRIC, which stand8 for total element long 
run incremental cost. TELRIC provides a basis 
for de tenniningtll8prlL%StbatWillbScharged 

for the intcatonnection and network elements 
that incumbent LECS ale required to make 
available to potential competitors. In its First 
Report end O&r, the FCC adopted TELRIC 
aa a “timerd-looking, cost-based priciug 
t&end&.” Id. at 15844,1673. As described in 
47 CP.R. 0 61.505CbXl). the FCC determimd 
that the TELRIC of an element (and therefore 
thepriceanincumbentLECmaychargea 
potential competitor for that element) “should 
be messured based on the use of the most 
a5cient teleaunmuaieatiOM technology 
cmrently available and the lowest cost 
network comigmation, given the existing 
location of the incumbent IEc’s wire centers.” 
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.~ 
After reviewing a direct challenge to P 
51.505&X1), however, this Court recently 
vacated the FCC’s pricing methodology: 
l 2 At bottom . . . . Congress ha9 made it clear 
tbatitistbecostofpmvidingtheac.tual 
facilities and equipment that will be used by 
the mnpetitor bnd not 8Dme state of the art 
pne=ntly available technology ideally 
con&red but neither deployed by ths ALEC 
nor to be used by the compstitor) which must 
beascertsinedanddetennined. 
Iowa Utils. Bd. v. FCC, 219 F.3d 744, 751 

(8th Cir.2000) (Iowa Utils. II ). [FN4] 

111 Here, it is clear that price-the amount 
that may be chsrged for the network access 
AT & T seeks fir0111 SWBT-is the overarching 
focus of the 0 252 egreement between the 
parties, and we do not believe that the pricing 
decisions therein are severable t&n the rest of 
the agreement. We therefore conclude that tbe 
holding in Iowa Utilities II invalidating ths 
TELBIC pricing methodology nx@res that 
the entire srhitrated agreement approved by 
the Psc ln this ca6e he vacated and that 
ii~tbarproceedings(assumingAT&Tstii 
wants access to SWBT’s network in Missouri) 
be held. Any such proceedings should employ 
a pricing methodology that is consistent with 
the1995Actasinterpretedbythisc0urt. 

SWBT forther argues that, “[elven if it were 
psrmissible in set prices based on the fonvard- 
looking costs of an idealized network the PSC 
arbitrarily reduced Southwestern Bell’s NBCs 
Imnrenvring costs1 for unbundled network 
elements to a level below even those 
contemplated by a super-efficient hypothetical 
network” Br. of Appellant at 56. Because we 
how in keeping with this COmt’6 de&ion in 
Iowa Utilities II, that it was not permimible 
for the PSC “to set prices based on the 
forward-looking cmts of an idealized network,” 
and became we are m for finther 
m that will involve MW calculations, 
wedonotadd.mssthenonreeuniqgcostsh 
SWBTraises. 

III. 

I21 Given that this case wss mt the pmper 
vehicle for a collate& challenge to the FCC’s 
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rulemaking (that is, to the TELBIC! 
methodology per se), but instead presented 
only a challenge to the PSC’s application of 
FCC rules to the facts of the case, the TEWC 
pricing issue on which we decide the ease 
merited only fleeting mention in the briefs, 
and appropriately so. The bulk of SWBT’s 
argument for remand was dedicated to 
challenging the process eEnded SWBT (and 
AT & T, for that matter) during the 
M hefore the PSC. As we have said, 
the pricing methodology employed by ths Fw 
in this case panmant to rules promulgated by 
theFCCisnotvalidundertheAct,andtbus 
the 5 252 agreement must bs vacated. On 
remand, negotiations b&wean the parties, and 
F’SC arbitration as necessary, will begin anew, 
and 80 the process afforded SWBT in the 
irdtial Psc proeeediqg fs now of no 
comequence. Awudingly, we decline to 
address the constitutional due process 
arguments raised by SWBT. Without deciding 
the question, however, we nevertheless note 
that there appear to be at least potential due 
process problems inherent in the procedure 
employed by the PSC. IFNSI In any future 0 
252 arbitrations that become necessary in this 
caee,orinanyothermchcasethatmaycome 
before the PSC, we caution the PSC to be 
more cimumspect in the process it employs, 
with pwtiwlar attention to excessive reliance 
on 6tatT reporta, espeddly those report.6 
compiled efter unneoessarg ex parte 
dismssiom with parties. Ifthe PSC f& to do 
so, the next aggrieved party to appear in 
federalcourtonamattersuchastbismay 
well bs able to demonstrate that the 
procedures employed (wbieh, incidently, were 
vehementlyobjectedt.obyAT&Taswellas 
SWBT at the time of the arbitrations1 either 
were inherently lacking in due process or 
rem&d in prejudice to the aggrieved party, 
requiring vacatur of the results of the 

8. 

Iv. 

l 3 Finslly, SWBT complains that its 
agreement with a particular negotiated 
pIwisi0~ an agreement made only to comply 
with en FCC rule later de&mined to be 
invalid under the Act, did not constitute a 
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waiver of its right to chaRenge the negotiated 
pvisioninfederalCOti.BOtbthePSCand 
the Dibict court determined that the 
agreement was vohmtmy and enforceable. 

In Iowa Utilities 5 this court vacated 47 
C.F.R. D 51.31XcKfl. 120 F.3d at 813. Those 
subsections required incombent LECS to 
combine network elements as requested by a 
potential wmpetitor and as tecllnically 
feasible “in any manner, even if those. 
elements are not ordin&Iy combined in the 
incumbent LEC’s network.” 47 C.F.R. 8 
61.316(c). The Supreme Court in AT & T Corp. 
did not disturb our holding that the rules must 
be vacated, and we rea&med our wncItion 
in Iowa Utilities IL 219 F.3d at 759 (“We are 
convinced that rules 51.315@!0 must remain 
vacated-“). 

Our opinion in Iowa Utilities I was f&d on 
July 18,1997, at which time all were on notice 
that the combiion rules of 47 C.F.R. H 
51.315(&O were contrary to the Act. By the 
end of the month, the PSC issued its final 
arbibtion ordet in this case. @N61 on 
August 20, 1997, SWBT filed a Motion for 
Chvi6catiin. Modification and AppIication for 
Rehearing of Final Arbitration Order. That 
motion cited Iowa Utilities I, but not in 
reference to the vacatur of % 61.31XcKfl. On 
October 10,1997, nearly two months later, the 
part& fikd an interconnection agreement (we 
use the tarm loosely, as such agreement 
incrnprated the PSC’s arbitration odd for 
Pscapproval<Awoldingtathett?lmsofthe 
agreement, SWBT was to pmide 
combinations of network elements as 
requested by AT & T whether or not such 
elements were combined in SWBT’s existing 
network notwiw that this Court had 
invalidated the FCC’s rules so requiring 
almost three montha earlier. SWBT iiled a 
Notice of Clarification Concerning Pending 
Interwmlection Agreement on October 30, 
l997,andfort.betirsttimeadvisedthePSCof 
the Iowa Utilities I decision regarding the 
ruIes met forth in % 51.315(c)@. The psc 
approved the October 10 intenxnnection 
sgreement on November 5, 1997. and later 
rejected the P 51.31XcMfl argument presented 
in SWBT’s Notice of Chvi&ation, The 
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Distrkt Court, in its review, oncluded that 

SWBT vohmtarily agreed to combine 
unbundled elements after we had vacated the 
FCC’s roles resuiring incumbent LECs to do 
SO and therefore the PSC *pruperIy reqoired 
SWBT to abide by its contract& agreement.” 
AT & T Communications, 86 F.Supp.2d at 958 

t3l;WBT “PW claims that the 0 61.315(cMf~ 
remamed binding throughout the 

arbitration process, so “Southwestern Bell was 
legally required to offer network element 
wmbiitions.” Br. of Appellant at 61 
k=wbsis omitted). Therefore, phrasing the 
issue in terms of waiver, SWBT ass&a there 
was no vohmtary and illklti0Il.d 

relinquishment of a known right but merely 
acquiescence in the law. Accmdiq to SWBT, 
“the PSC consistentIy mquizwd Southwestern 
Bell to comply w% UnlewfuI combination 
provisions.” Id. at 65. IFN71 

*4 AIthough the timing of the relevant 
d&SiOllS, agreements, and motions points to 
the concltion that SWBT vohmtarily agreed 
to combii unbundled network elements for 
AT & T, even though the law did not so 
require when SWBT executed the agreement, 
this is an&her question we need not reach 
[FN81 As we have said, the October 10, 1997, 
agreement between SWBT and AT & T must 
be vacate& and there WiIl be new negotiations 
or arbitrations (as news& under a 
revamped pridng standard, presumably 
leading to a totally new agreement. Therefore 
theissueofwhetberSWBTvolunt&lyagreed 
tocmnbineunbundled network elements in 
theoctober agmement, when the law did 
not So require, is moot. 

v. 

Tosmnup,we~versetheDistrictCourton 
the question of TELRIC pricing and remand . . ‘011s to remand to the PSC for s-. ~notinconsistentwithtllis 
opinien The network abaring agreement of 
Octohsr 10,1997, between SWBT and AT 8z T 
is vacated. Any new agreement reached with 
theaidofarbiix-ationbythePSCehaIIbet.be 
result of laoeeedings that art3 not offensive to 
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the requirements of procedural due pmcess 
and sball employ a pricing methodology that 
is consistent with the Act. The procedural due 
process challenge raised here is moot and 
therefore we do not decide the issue. We 
likewise hold that any question regarding the 
validity of SWBT’s agreement to combine 
network elements not combined in its own 
systemismoot,inasmuchastheagreementis 
vacated and will now be subject to 
renegotiations. Thus, we da Mt address that 
qtldioneitller. 

MI. The Honorable F’aul A. Magnuson. Cbief 
Judge, United States District Court 6x the District of 
Minnesota, sitting by designation. 

FNZ. LIsk?ss otherwise iodicated. all references in 
thin option lo .sections and subsections of rbe 
Te-om Act of IS% are to Supp. IV 
(1998) of tbc United States Code. All references to 
the Code of Federal Re@atiins (C.F.R.) are to the 
mast recent available version. the 1959 edition. 

FN3. LEO pmvide local telcpbone 6ervLe or offer 
local access for loogdistam service. 47 U.S.C. 0 
153(16), (26). (47). Incumbent LECs are those t&t 
were providing local phone service to an area on die 
effbctive date of the Act. Id. 0 25101x1). 

FN4. Legal challenges to the rules promulgated in 
the FCC’s Fit Report and Order, ad they are 
kgion, have been ccmsoIi&ted in t& Eigbti Circuit. 
Iowa UtiIs. Bd. v. FCC. 120 F.M 153, 192 (Btb 
cii.1997) (iow.3 utils. 1). our decisii la?.t ssnwiet 
in Iowa Utilities II resulted from the Supreme 
Court’s remand of our decision in Iowa Utilities I. 
See AT & T Corp. v. Iowa Utils. Ekl., 525 
U.S. 366, 119 S.Ct. 721, 142 L.Ed2d 835 
(1999). The Supreme Court in AT & T 
Corp. spedidly noted that it was not 
addressing the TELRrc methodology 
question (subsequently decided by the 
Eii Circuit in Iowa Utilities II 1. Id. at 
374 II 3. We also should note tit. after the 
opinkm in Iowa Utilities II was tiled on July 16. 
2003. tlw panel granted the FCC’s motion to stay the 
nundateontbatpaltoftbedecismntbatvacated47 
C.F .R. P 51.505~~1). pendii the filii and 
disposition of petitions for wit of certiorari in the 
Supreme Court. lo October 2Ooo. a lumber of such 
petitiomwerefiled,Mdasthisopblioniswritteo 
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those pahints remain pendblg in the supreme court. 
Nonvitbstacding ti turn of events. our decision in 
Iowa Utilities JJ is not vacated. remains the law. and 
requiresvacaturoftbe~252a,greemetltreacbedin 
this case. 

MS. The Diitrict Court foucd that SWBT was not 
prejudiced by the alleged irre@arities (which are 
tidly set fonb in that cmut’s opittiolt) and tberefore 
declined m invalidate the F’SC proceedis and the 
results of those proceed@. AT & T 
Commurdcatiom, 86 F.Sq@d at 951-55. The court 
aIs0 concblded tm me Psc pmcedlws were neither 
arbhny and capricious, nor in violation of any state 
stiutcs or regulations that might be applicable 
to state commission arbitrations held 
pursuant to 47 U.S.C. D 262. Id. at 965.58. 

FN6. Accmdii to SWBT. the detemdnation that 
SWBT would combine mhvork elements for AT & T 
was moIved in the voluntary ne@tiatiDns that took 
place before arbitration. Br. of Appellant at 61 (“The 
negotiatims precaiii the ubitration were cor&cted 
under the FCC m&ate to combine elements. and 
the only matters presenred for arbitmtioa involved 
the prices at which the aehvork elements would be 
O&d.‘). 

FN7. As we have said. under tbe Act an agreement 
that is entered into ‘widmut regard” to the 
ohliitioas as set forth in 47 U.S.C. 0 251(b) and (c) 
nevertixless will be enforceable (if approved by the 
state cmnmission) if it is the prodwt of volurdary 
ae@adoat.. 47 U.S.C. 0 2%,X1). In other words, 
if SWRT voluntarily oorowledge of the law prsumed) 
agreed to take an action that was sat as ‘obliin’ 
under the Act, there would be M gmtmds for 
vaca~ the a@xment as a vidation of the Act. 
Although combining unbundled atwork elements is 
sot now required by law. it is tmt forbidden by kw. 

FNfJ. substandally similar cases go both ways on 
this question (and none is binding authority in 
this Cinmit in any event.) Compare U.S. 
w. communications, Inc. v. Bix, 93 
F.Supp.2d 1115, 1126 (D.Co10.2000) 
#inding jtdsdi&on to review claim where 
party raised issue with state commission 
a6 soon as Iowa Utilities I was decided. 
“[ih other words . . . as soon as practicable 
after the law substantially changed on this 
issue”) and MCI Telecomms. Corp. v. U.S. 
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W. Communications Inc., No. C97-1508R, 
1996 U.S. Dist. LEXIS 21535, at l 6 
(w.D.Wasb. July 21, 1998) &xmcluding no 
waiver because arbitrator applied 
regulation that had been “repudiated’), 
affdinpart,rev’dandremandedinpart 
on other grounds, 204 F.3d 1262 (9th Cir.), 
cert. denied, - U.S. --, 121 s.ct. 604, - 
L.Rd.2d - (2000) and AT & T 
communications of the s. States, Inc. v. 
BellS~utb Telecomms., Inc., 7 F.Supp.2d 
=1* 670 (E.D.N.C.1998) Mriking 
paragraph in agreement where, “Mt the 
time of the Agreement, Rellsoutb was 
merely adhering to established FCC rules 
that 0 251M3) compels an ILEC to 
ccmbii pun&wed network elements”), 
remanded, 229 F.3d 457 (4th Cir.2000) 
k3greeing challenge to agreement was 
cognizable but remanding for review by 
district court in fti instance of paragraph 
at issue on the merits in light of changes 
in law); with U S W. Communications, Inc. 
v. Workicom Tech%, Inc., 31 F.Supp.2d 
819, 826 (D.Or.1998) (finding no waiver of 
challenge to agreement to recombine 
unbundled elements witbout discussing 
fact that agreement was executed more 
than a month after Iowa Utilities I was 
filed). 

END OF DOCUMENT 
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